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IRC Sec. 101(j) applies to policies issued after Aug. 17, 
2006, (or issued pursuant to a 1035 exchange with 
material increases to the death benefit or material 
changes to the policy) in which a business (or a related 
party) is the owner of the policy, the business (or a 
related party) is directly or indirectly the beneficiary, 
and an employee is the insured.

The general rule is that death benefits paid from a life 
insurance policy subject to IRC Sec. 101(j) are taxable 
when received. In order to avoid taxation of the death 
benefits, you must qualify for one of the following 
exceptions:

• The insured is a director or highly compensated 
employee1

• The employee/insured was employed by the 
business no later than 12 months prior to death

• The death benefits are payable to the employee’s 
heirs (family members, trust, estate)

• The death benefits are used to purchase an 
interest in the business

In addition to qualifying for an exception, the employer 
must provide the insured employee with written notice 
stating:

• That the business intends to insure the life of the 
employee and that coverage may continue after 
the employee terminates employment

• That the business will be the beneficiary of the life 
insurance policy

• The maximum amount of life insurance coverage 
the business will obtain on the employee

The insured employee needs to consent in writing 
to being insured and to having coverage continue 
after they terminate their employment PRIOR TO 
ISSUANCE OF THE POLICY.

Employer-Owned Life Insurance
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COMPLIANCE WITH IRC SECTIONS 101(J) AND 6039I

1 The highly compensated requirement can be met by any of the following:
• Insured employee has compensation in excess of the 414(q) limit 

($105,000 in 2008)
• Insured employee is among the top 35% in pay – IRC Sec. 105(h)
• Insured employee owns 5% or more of the business

General rule for 
Employer-Owned 
Life Insurance—
death benefits are 
taxable as income 
unless you qualify 
for one of the 
exceptions.

““

In order to avoid 
taxation of 
employer-owned 
life insurance death 
benefits, you are 
required to meet the 
notice and consent 
requirements prior 
to issuance of the 
policy.

““



In order to avoid taxation of the death benefits, the 
business also must report to the IRS (on IRS Form 
8925):

• The number of employees of the applicable 
policyholder at the end of the year

• The number of such employees insured under such 
contracts at the end of the year

• The total amount of insurance in force at the end 
of the year under such contracts

• The name, address, and taxpayer identification 
number of the applicable policyholder and the type 
of business in which the policyholder is engaged

• That the applicable policyholder has a valid 
consent for each insured employee (or, if all such 
consents are not obtained, the number of insured 
employees for whom such consent was not 
obtained)

IRS NOTICE 2009-48
In June of 2009, the IRS published additional guidance 
on IRC 101(j) in the form of IRS Notice 2009-48. The 
Notice provides guidance in five different areas:

1. The definition of employer-owned life insurance
2. Exceptions to the application of 101(j)(1) – timing 

of the notice and consent requirement
3. Satisfaction of the notice and consent 

requirement
4. Transition rules and 1035 exchanges
5. Information Reporting under §6039I and Form 

8925 

One of the most frequently asked questions has been 
whether or not any relief is available for inadvertently 
failing to comply with the notice and consent 
requirements. The Notice stated the following:

Q: How can an inadvertent failure to satisfy the 
notice and consent requirements of §101(j)(4) be 
corrected?

A: Section 101(j) does not contain a provision for 
correcting an inadvertent failure to satisfy the 
notice and consent requirements of §101(j)(4). The 
Service will not, however, challenge the applicability 
of an exception under §101(j)(2) based on an 
inadvertent failure to satisfy the notice and consent 
requirements if the following conditions are met:

In order to avoid 

taxation of 

employer-owned 

life insurance death 

benefits, you are 

required to meet 

the reporting and 

record keeping 

requirements after 

issuance of the 

policy.

““
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Section 101(j) 
does not contain 
a provision for 
correcting an 
inadvertent failure 
to satisfy the 
notice and consent 
requirements of 
101(j)(4).

““



(1) The applicable policyholder made a good faith 
effort to satisfy those requirements, such as 
by maintaining a formal system for providing 
notice and securing consents from new 
employees;

(2) The failure to satisfy the requirements was 
inadvertent; and

(3) The failure to obtain the requisite notice and 
consent was discovered and corrected no 
later than the due date of the tax return for 
the taxable year of the applicable policyholder 
in which the employer-owned life insurance 
contract was issued. Because § 101(j)(4)(B) 
requires that the employee’s consent be 
written, failure to obtain such consent cannot 
be corrected after the insured employee has 
died.

While Notice 2009-48 is effective June 15, 2009, the 
IRS will not challenge a taxpayer who made a good 
faith effort to comply with IRC §101(j) based on a 
reasonable interpretation of the statutory provision 
prior to the effective date. 

PLR 201217017
In Private Letter Ruling 201217017, the taxpayer 
requested a ruling from the IRS that the taxpayer did 
not violate the notice and consent requirement of IRC 
101(j) because they had made a good faith effort to 
comply pursuant to Notice 2009-48. 

The taxpayer (an employer) purchased insurance 
policies on shareholders of the business in order to 
fund a buy-sell agreement. The facts state that the 
taxpayer did NOT provide each insured with a separate 
document that contained all of the necessary notice 
and consent information. However, the IRS looked at 
the application for insurance along with the buy-sell 
agreement and determined that:

1. Through the buy-sell agreement and the life 
insurance application, each shareholder was 
notified in writing that the taxpayer (employer) 
intended to insure their lives;

2. Through the application, each shareholder was 
notified in writing of the maximum face amount 
for which the shareholder could be insured at the 
time the contract was issued, in dollars;

3. By signing both the buy-sell agreement and 
the life insurance application, each shareholder 
consented to being insured under the contract;

An inadvertent 

failure to obtain 

notice and consent 

may be corrected 

before the tax filing 

deadline for the 

year the policy was 

issued—unless the 

insured employee 

has died.

““
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4. By signing the agreement, each shareholder 
consented that such coverage may continue after 
the shareholder terminates employment; and,

5. Through the agreement and the application, each 
shareholder was informed in writing that the 
taxpayer will be a beneficiary of any proceeds 
payable upon the death of the shareholder

Due to these findings of fact, the IRS ruled that 
the taxpayer had satisfied the notice and consent 
requirements of 101(j) before the policies were issued. 
It is important to consider a number of important facts 
regarding this guidance from the IRS:

1. There were specific provisions in the buy-sell 
agreement that led the IRS to determine that 
the shareholders consented that the coverage 
could be continued by the employer after they 
terminated employment, which is a requirement 
under 101(j). Many buy-sell agreements do 
not contain the language used in this buy-sell 
agreement and would therefore fail to meet this 
particular requirement.

2. While the employer did not obtain separate 
documentation from each shareholder that 
expressly complied with the notice and 
consent requirements PRIOR to the issuance 
of the policies, they did in fact obtain separate 
documentation after the policies were issued (but 
not before the due date of the taxpayer’s federal 
income tax return). The fact that they did obtain 
the separate documentation most certainly 
helped the taxpayer in this case argue that they 
had acted in “good faith.”  

3. Private letter rulings are directed only to the 
taxpayer requesting them and cannot be used or 
cited as precedent for other taxpayers. 

In order to avoid having the death benefits on 
employer-owned policies subjected to income taxes, it 
is highly recommended that employers comply with all 
of the notice and consent requirements of 101(j) prior 
to having life insurance policies covering the lives of 
employees issued, and comply with the reporting and 
record keeping requirements each year they continue 
to own any such policies.
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EXHIBITS
Exhibit 1, Ash Employee-Owned Life Insurance 
(EOLI) Worksheet, can be used by your tax advisor to 
determine whether a given policy is subject to these 
requirements.

Exhibit 2, Ash EOLI Notice and Consent Form, is one 
example of a form that provides the employee with the 
required information. Note that as part of the process 
of underwriting a new policy, some life insurance 
carriers will provide a Notice and Consent form as a 
matter of convenience. In either case, it is ultimately 
the responsibility of the employer to be in compliance. 
Consult your tax advisor for guidance.

Exhibit 3, IRS Form 8925 - Report of Employer-Owned 
Life Insurance Contracts. This informational report is 
required to be filed with your tax return each year that 
your business owns policies on the lives of employees.

RELEVANT IRC SECTIONS
IRC Sec. 101(j)(3)(A)(i) – Employer-Owned Life Insurance
The term “employer-owned life insurance contract” means a life 
insurance contract which is owned by a person engaged in a trade or 
business and under which such person (or a related person described 
in subparagraph (B)(ii)) is directly or indirectly a beneficiary under the 
contract, and (ii) covers the life of an insured who is an employee with 
respect to the trade or business of the applicable policyholder on the 
date the contract is issued. 

IRC Sec. 267(b) - Relationships 
The persons referred to in subsection (a) are: 

(1)  Members of a family, as defined in subsection (c)(4); 
(2)  An individual and a corporation more than 50 percent in 

value of the outstanding stock of which is owned, directly or 
indirectly, by or for such individual; 

(3)  Two corporations which are members of the same controlled 
group (as defined in subsection (f)); 

(4)  A grantor and a fiduciary of any trust; 
(5)  A fiduciary of a trust and a fiduciary of another trust, if the 

same person is a grantor of both trusts; 
(6)  A fiduciary of a trust and a beneficiary of such trust; 
(7)  A fiduciary of a trust and a beneficiary of another trust, if the 

same person is a grantor of both trusts; 
(8)  A fiduciary of a trust and a corporation more than 50 percent 

in value of the outstanding stock of which is owned, directly 
or indirectly, by or for the trust or by or for a person who is a 
grantor of the trust; 

(9)  A person and an organization to which section 501 (relating 
to certain educational and charitable organizations which are 
exempt from tax) applies and which is controlled directly or 
indirectly by such person or (if such person is an individual) by 
members of the family of such individual; 

(10)  A corporation and a partnership if the same persons own— 
(A) more than 50 percent in value of the outstanding stock 

of the corporation, and 
(B) more than 50 percent of the capital interest, or the 

profits interest, in the partnership; 
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Form  8925 
(Rev. September 2017) 
Department of the Treasury  
Internal Revenue Service   (99) 

Report of Employer-Owned Life Insurance Contracts 
▶ Attach to the policyholder’s tax return. See instructions.  
▶ Go to www.irs.gov/Form8925 for the latest information.

OMB No. 1545-2089 

Attachment 
Sequence No.  160 

Name(s) shown on return Identifying number 

Name of policyholder, if different from above Identifying number, if different from above 

Type of business 

1 Enter the number of employees the policyholder had at the end of the tax year . . . . . 1 
2 Enter the number of employees included on line 1 who were insured at the end of the tax 

year under the policyholder’s employer-owned life insurance contract(s) issued after August 
17, 2006. See Section 1035 exchanges on page 2 for an exception . . . . . . . . . 2 

3 Enter the total amount of employer-owned life insurance in force at the end of the tax year 
for employees who were insured under the contract(s) specified on line 2 . . . . . . . 3 

4 a Does the policyholder have a valid consent for each  employee included on 
line 2? See instructions . . . . . . . . . . . . . . . . . Yes No

b If “No,” enter the number of employees included on line 2 for whom the policyholder does 
not have a valid consent . . . . . . . . . . . . . . . . . . . . . . . 4b 

Section references are to the Internal  
Revenue Code unless otherwise noted. 

Future Developments
For the latest information about 
developments related to Form 8925 and 
its instructions, such as legislation 
enacted after they were published, go to 
www.irs.gov/Form8925.

General Instructions 
Purpose of Form 
Use Form 8925 to report the number of 
employees covered by employer-owned 
life insurance contracts issued after 
August 17, 2006, and the total amount of 
employer-owned life insurance in force 
on those employees at the end of the tax 
year. Policyholders must also indicate 
whether a valid consent has been 
received from each covered employee, 
and the number of covered employees 
for which a valid consent has not been 
received.

For more information, see sections 
101(j) and 6039I, and Notice 2009-48, 
2009-24 I.R.B. 1085, available at     
www.irs.gov/irb/2009-24_IRB/ar11.html.

Definitions 
Employer-owned life insurance  
contract. For purposes of Form 8925,  
an insurance contract is an employer-
owned life insurance contract if it is 
owned by a policyholder as defined 
below, and covers the life of the 
policyholder’s employee(s) on the date 
the life insurance contract is issued. If 
you have master contracts, see section 
101(j)(3) for additional  information. 

Policyholder. For purposes of Form 
8925 and these instructions, a 
policyholder is an “applicable          
policyholder” as defined in section      
101(j)(3)(B). Generally, a policyholder is 
the person who owns the employer-
owned life insurance contract, and who 
is (a) engaged in a trade or business that 
employs the person insured under the 
employer-owned life insurance contract 
and (b) the direct or indirect beneficiary 
of the employer-owned life insurance 
contract.
Related person. A related person is  
considered a policyholder if that person 
is (a) related to the policyholder (defined 
earlier) under sections 267(b) or 707(b)
(1), or (b) engaged in a trade or business 
under common control with the 
policyholder. See sections 52(a) and (b). 
Employee. Employee includes an  
officer, director, or highly compensated  
employee under section 414(q). 
Insured. An individual must be a U.S.  
citizen or resident to be considered  
insured under an employer-owned life  
insurance contract. Both individuals  
covered by a contract covering the joint 
lives of two individuals are considered 
insured. 
Notice and consent requirements. To  
qualify as an employer-owned life  
insurance contract, the policyholder  
must meet the notice and consent  
requirements listed below before the  
issuance of the contract. 

1.  Provide written notification to the  
employee stating the policyholder  
intends to insure the employee’s life and 
the maximum face amount for which the 
employee could be insured at the time 
the contract was issued.     

The written notification must include a 
disclosure of the face amount of life 
insurance, either in dollars or as a 
multiple of salary, that the policyholder 
reasonably expects to purchase with 
regard to the employee during the 
course of the employee’s tenure. 
Additional notice and consent are 
required if the aggregate face amount of 
the employer-owned life insurance 
contracts with regard to an employee 
exceeds the amount of which the 
employee was given notice and to which 
the employee consented. See Q&A-9 
and Q&A-12 in Notice 2009-48.   

2.  Provide written notification to the  
employee that the policyholder will be a 
beneficiary of any proceeds payable  
upon the death of the employee. 

3.  Receive written consent from the  
employee. See Valid consent under the  
instructions for line 4a. 

Electronic notification and consent. 
The written notification and consent 
requirement can be met electronically 
only if the system for electronic 
notification and consent meets 
requirements 1 through 3, above. See 
Q&A-11 in Notice 2009-48 for more 
information. 

Issue date of contract. Generally, the 
issue date of a life insurance contract is 
the date on the policy assigned by the 
insurance company on or after the date 
of application. For purposes of meeting 
the notice and consent requirements, the 
issue date of the employer-owned life 
insurance contract is the later of (1) the 
date of application of coverage, (2) the 
effective date of coverage, or (3) the 
formal issuance of the contract. See 
Q&A-4 in Notice 2009-48 for more 
information.  

For Paperwork Reduction Act Notice, see instructions. Cat. No. 37737A Form  8925  (Rev. 9-2017) 

EXHIBIT 1:
• Ash EOLI Worksheet 

Form 40025

EXHIBIT 2:
• IRS Form 8925



(11)  An S corporation and another S corporation if the same 
persons own more than 50 percent in value of the outstanding 
stock of each corporation; 

(12)  An S corporation and a C corporation, if the same persons own 
more than 50 percent in value of the outstanding stock of each 
corporation; or 

(13)  Except in the case of a sale or exchange in satisfaction of a 
pecuniary bequest, an executor of an estate and a beneficiary 
of such estate. 

IRC Sec. 267(c)(4) – Family Defined
The family of an individual shall include only his brothers and sisters 
(whether by the whole or half blood), spouse, ancestors and lineal 
descendants.

IRC Sec. 707(b)(1) – Partner Relationships
 (A) A partnership and a person owning, directly or indirectly, more 

than 50 percent of the capital interest, or the profits interest, 
in such partnership, or 

 (B) Two partnerships in which the same persons own, directly 
or indirectly, more than 50 percent of the capital interests or 
profits interests
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Advanced Markets don’t have to be difficult. The 
Ash Advanced Markets team makes complex 
solutions clear. With strategies individualized for 
your clients’ specific needs, your highly-technical 
business and estate planning cases become 
simplified and approachable.  
 
There’s no case too large or too complicated. From 
interpreting how legislative changes could impact 
your practice, to creating custom proposals for time-
tested techniques, we’re your partners for the cases 
where you can’t afford to get it wrong. 
 
After all, advanced means extraordinary. It means 
you need more – more ideas, more resources and 
more answers. You don’t stop at good enough. 
Neither do we.
 
Whatever the question, whatever the need. Ask your 
Advanced Markets team.

Sam Rocke
SVP, Protection Sales

Matt Erpelding
Advanced Markets Lead

Steven Gates
Sr. Marketing Consultant, 

Advanced Markets

Brian Merryman
Advanced Marketing 

Consultant

ASH ANSWERS.
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